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1. CALL FOR SUBMISSIONS   

1.1 STATUTORY REVIEW 

The Mandatory Testing (Infectious Diseases) Act 2014 (the Act) provides for the mandatory testing 
for certain infectious diseases of persons reasonably suspected of having transferred bodily fluids 
to police officers or other related public officers acting in the course of duty. 

In accordance with section 34 of the Act, the Minister for Police is required to carry out a statutory 
review of the operation and effectiveness of the Act as soon as is practicable five years from 
commencement. The Minister must also prepare a report about the outcome of the statutory 
review, and cause a copy of that report to be laid before each House of Parliament. 

In May 2020, amendments were made to the Act to account for the COVID-19 pandemic. To 
consider these amendments, the review will cover a seven-year period from 1 January 2015 to 31 
December 2021. The review is being conducted by the Western Australia Police Force with the 
endorsement of the Minister for Police. 

1.2 INVITATION TO MAKE A WRITTEN SUBMISSION 

You are invited to make a written submission as part of the statutory review of the Act. We 
encourage you to provide comment in relation to both what is working well and what could be done 
differently to enhance the effectiveness and operation of the legislation.  

We are particularly interested in hearing from people who have been directly or indirectly affected 
by the legislation. As part of the review, affected officers will also be invited to make a submission 
in relation to their own experience via an internal process. 

To assist you in providing comment on the legislation, the WA Police Force has prepared this 
consultation paper, which includes 16 questions covering various aspects of the legislation. You 
are encouraged to respond to as many or as few of the questions as you consider appropriate, as 
well as to comment on any other matters you wish to bring to our attention. 

The questions were developed following a preliminary consultation process which took place in 
January 2021 with a number of identified stakeholders.  In total, the WA Police Force received 
submissions from eleven external stakeholders (ranging from WA State Government agencies to 
not-for-profit interest groups) and four internal operational units.  

For your information, an overview of the internal and external stakeholder submissions is 
presented in Appendix 2 and de-identified perspectives are grouped thematically.  

A full copy of the Mandatory Testing (Infectious Diseases) Act 2014 Act and the Mandatory Testing 
(Infectious Diseases) Regulations 2020 can be accessed at  https://www.legislation.wa.gov.au/. 
For your reference, relevant sections of the Act are pinpointed throughout this paper. 

Please note that it is not within the scope of the review to consider whether public officers from 
other WA State Government agencies ought to be included under this mandatory testing 
legislation. In September 2018, it was recommended that agencies wishing to develop the best 
protection for officers under their control should progress their own mandatory testing reforms. 
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1.3 HOW TO MAKE A WRITTEN SUBMISSION 

Please make your submission to the WA Police Force by: 

Email: MandatoryTestingReview@police.wa.gov.au 
Mail: Mandatory Testing Review 
 Legislation and Policy 
 5th Floor, WA Police Headquarters 
 2 Adelaide Terrace 
 EAST PERTH    WA    6004 

The closing date for submissions is 17 February 2023. 

Your feedback may be referred to in the final report. The names of individuals will be anonymised.  
If you have any further de-identification requests, please let us know.   
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2. ABBREVIATIONS AND TERMINOLOGY   
 

Abbreviation Full Term 

Act Mandatory Testing (Infectious Diseases) Act 2014 (WA)1 

BBV Blood-Borne Virus 

Bill Mandatory Testing (Infectious Diseases) Bill 2014 

Explanatory 
Memorandum 

Explanatory Memorandum of the Mandatory Testing (Infectious 
Disease) Bill 2014, available on the WA Parliament website2 

HIV Human Immunodeficiency Virus 

Regulations Mandatory Testing (Infectious Diseases) Regulations 2020 (WA) 

WA Western Australia 

WA Police Force Western Australia Police Force 

 
Terminology used in this paper 

Infectious disease means HIV, Hepatitis B, Hepatitis C and COVID-19. 

There are two kinds of disease test authorisation: 
 A disease test approval provides for the mandatory testing of a suspected transferor who 

is not a protected person, and 
 A disease test order is an order issued by the Court which provides for the mandatory 

testing of a suspected transferor who is a protected person. 

Police officer or other related public officer is a term used in this paper to mean any of the 
following acting in the course of duty: 

 a police officer, 
 a special constable, 
 an Aboriginal police liaison officer, 
 a police auxiliary officer, 
 a police cadet, or  
 police staff. 

Note that the Act uses the term ‘public officer’ instead to refer to the group of persons listed above.  
‘Police officer or other related public officer’ is used in this paper for ease of comprehension.  

Protected person means:  
 a child, or  
 an incapable person. 

Reasonable grounds for disease testing means reasonable grounds for suspecting that there has 
been a transfer of bodily fluid from a suspected transferor to a police officer or other related public 
officer as a result of either: 

 an assault by the suspected transferor against the officer; or 
 the lawful apprehension or detention of the suspected transferor by the officer. 

Suspected transferor, where there are reasonable grounds for disease testing, means the person 
from whom it is suspected the bodily fluid was transferred. 

For a more comprehensive overview of the terms used in this paper, please refer to Appendix 1.  

Please refer to sections 4, 7, 15, 17 and 31 of the Mandatory Testing (Infectious Disease) Act 2014 (WA) 
for all terms defined within the legislation. 

                                                
1  All material taken from the Western Australian Legislation website used in this Consultation Paper has been sourced from, or based on content from, the Western Australian 

Legislation website at 12 January 2023. For the latest information on Western Australian legislation, visit www.legislation.wa.gov.au. 
2  All references to the Explanatory Memorandum in this Consultation Paper are based on information sourced from the Australian Parliament website at 12 January 2023 BY 

Creative Commons Attribution-Non-Commercial-NoDerivs 3.0 Australia license. 



6 | P a g e  

 

3. DEVELOPMENT OF THE CURRENT LEGISLATION 

3.1 THE MANDATORY TESTING (INFECTIOUS DISEASES) BILL 2014 

The Mandatory Testing (Infectious Diseases) Bill 2014 (the Bill) was developed in response to 
advocacy from the Western Australia Police Union to allow a suitably qualified person to take a 
sample from a suspected transferor to assist with the diagnosis, clinical management, and 
treatment of an exposed police officer. 

In May 2014, the then Minister for Police outlined the need for mandatory testing during the second 
reading speech for the Bill: 

“Currently, in circumstances in which a police officer is exposed to bodily fluids capable of transmitting 
blood borne viruses, such as the spitting of blood or phlegm, there is no means to compel the source 
individual to provide a bodily sample. The inability to test the source individual to determine whether 
they have a virus means that the exposed police officer must undergo testing. The purpose for taking 
this bodily sample from the source individual is to assist with the diagnosis, clinical management and 
treatment of the exposed police officer.  

Because blood-borne viruses such as HIV [and Hepatitis B and C] can have lengthy window or 
incubation periods – sometimes up to a year – whereby the disease is present in the body but the 
antibodies to the disease cannot be detected with confidence, the police officer may be left to wait 
between three to six months to confirm whether he or she has contracted the disease. 

In cases where there has been significant exposure, the police officer will also be advised to undergo 
post-exposure prophylaxis treatment (PEP), which usually requires the taking of two or more anti-
retroviral drugs. While PEP is effective in preventing the transmission of a virus, it can be accompanied 
by debilitating side effects and other risks for the police officer. These side effects combined with the 
fears of secondary transmission, can place enormous physical and emotional stress on the officer 
concerned.”3  

The benefits of the legislation were identified as providing an efficient means for testing a source 
individual, reducing the stress and anxiety for exposed officers, and contributing to decisions about 
an officer’s treatment.  

3.2 THE MANDATORY TESTING (INFECTIOUS DISEASES) ACT 2014 

On 3 November 2014, the Mandatory Testing (Infectious Diseases) Act 2014 (WA) received Royal 
Assent. The Act came into operation on 1 January 2015. 

The Act provides for mandatory testing of persons reasonably suspected of having transferred 
bodily fluids to police officers or other related public officers acting in the course of their duty. 
Infectious diseases which are tested for are HIV, Hepatitis B, Hepatitis C, and COVID-19. COVID- 
19 was prescribed in the Mandatory Testing (Infectious Diseases) Regulations 2020 (the 
Regulations) as an infectious disease in May 2020.  

It was also at this time that the Mandatory Testing (Infectious Diseases) Amendment (COVID-19 
Response) Act 2020 (WA) was passed. This amending legislation broadened the types of samples 
that can be taken from what was exclusively blood, to also include saliva, mucus, respiratory 
secretions or other material. It further updated the definition of a qualified person to ensure that 
only appropriately trained persons can take a sample from a suspected transferor.4  

                                                
3  Western Australia, Parliamentary Debates, Legislative Assembly, 15 May 2014, p3506b-3508a (Liza Harvey, Minister for Police). Based on information sourced from the 

Australian Parliament website at 12 January 2023 BY Creative Commons Attribution-Non-Commercial-NoDerivs 3.0 Australia license. 
4  Section 5 of the Mandatory Testing (Infectious Diseases) Amendment (COVID-19 Response) Act 2020 (WA). 
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4. OVERVIEW AND QUESTIONS FOR CONSIDERATION  

4.1 PURPOSE OF THE LEGISLATION 

The purpose of the Act is to help ensure that a police officer or other related public officer receives 
appropriate medical, physical and psychological treatment by authorising the taking and analysis 
of a sample from a person who, if carrying an infectious disease, might have transferred it to that 
police officer or other related public officer (s 3). 

The Explanatory Memorandum further indicates that the identified benefits of the legislation are: 
 to provide an efficient means for testing a source individual; 
 to reduce the stress and anxiety for exposed officers; and 
 to assist in making decisions on treatment.5 

These justifications were also cited in the second reading speech of the Bill in Parliament.6  

Question 1 
Does this disease testing legislation help ensure that an affected officer 
receives appropriate treatment, whilst minimising stress and anxiety? 
Please expand. 

4.2 KEY CONCEPTS AND THRESHOLDS FOR DISEASE TESTING 

Mandatory testing is contingent on the suspected ‘transfer of bodily fluid’7 from one person to a 
police officer or other related public officer. More specifically, there must be a transfer of ‘bodily 
fluid’ (which includes semen, blood and saliva) into the anus, vagina, mucous membrane, or 
broken skin of a police officer or other related officer. 

The term ‘suspected transferor’ is coined to refer to the person who is suspected of having 
transferred bodily fluid to an affected police officer or other related public officer. Embedded within 
that definition is the condition that there be ‘reasonable grounds for disease testing’. 

The ‘reasonable grounds for disease testing’ establish the requirements which must be met for a 
disease test authorisation to be issued. Indeed, there must be reasonable grounds for suspecting 
that there has been a transfer of bodily fluid as the result of an assault by the suspected transferor 
against the officer, or as a result of the lawful apprehension or detention of the suspected 
transferor by the officer. The definition also allows for the regulations to prescribe additional 
circumstances. It was initially contemplated that these circumstances would be widened to cover 
scenarios such as the accidental transfer of bodily fluid in the case of a traffic accident; however, 
no such circumstances have been prescribed to date.  

Once authorised, the types of ‘sample’ that may be taken include blood, saliva, mucus, respiratory 
secretions or other material taken from the suspected transferor.8 That sample is subsequently 
tested for an ‘infectious disease’, being HIV, Hepatitis B, Hepatitis C, and COVID-19. The definition 
of infectious disease is articulated in a manner that allows for diseases to be prescribed. COVID-
19 is the only infectious disease that has been prescribed.9  

 

                                                
5  Explanatory Memorandum, Mandatory Testing (Infectious Diseases) Bill 2014 (WA) p 1. 
6  Parliamentary Debates (footnote 1) p3506b-3508a. 
7  This and all subsequent terms discussed in this section 4.2 of this paper are defined under section 4 of the Act. 
8  This definition was inserted in 2020 via the Mandatory Testing (Infectious Diseases) Amendment (COVID-19 Response) Act 2020. Prior to this amendment, only ‘blood’ was 

able to be taken and testing from a suspected transferor. 
9  Mandatory Testing (Infectious Diseases) Regulations 2020, Regulation 3. 



8 | P a g e  

 

Question 2 

Should the Act take into consideration the risk of transmission of a particular 
infectious disease, as opposed to the suspected transfer of bodily fluid 
only? If so, how should the legislation be amended to most appropriately 
consider the risk of transmission? If not, why not? 

Question 3 
Should the grounds for disease testing be expanded to account for 
accidental exposure (e.g. during attendance at a motor accident)? If so, 
should specific circumstances of accidental exposure be defined?  

Question 4 
Is it still appropriate that COVID-19 be a prescribed infectious disease? 
Should any disease(s) be removed or added to the definition of ‘infectious 
disease’? Please expand. 

4.3 DISEASE TEST AUTHORISATIONS 

A disease test authorisation allows for a sample to be taken from a suspected transferor and 
subsequently tested for the presence of an infectious disease.10 A disease test authorisation 
confers certain powers on police to enter any place where the suspected transferor may be, 
apprehend and detain the suspected transferor for as long as is reasonably necessary to take the 
sample, and take the suspected transferor to a place where a blood sample can be taken.11 

There are two types of disease test authorisations which provide for the mandatory testing of 
suspected transferors: ‘disease test approvals’ and ‘disease test orders’.  

A disease test approval is given in relation to a suspected transferor who is not a protected person 
(Part 2). It authorises a sample to be taken in accordance with the approval and for a police officer 
to require the suspected transferor to submit to the taking of the sample (s 12(2)).  

A disease test order is given in relation to a suspected transferor who is a protected person, that 
is to say a child or an incapable person (Part 3). It authorises a sample to be taken in accordance 
with the order and for a police officer to require a responsible person to take reasonable steps to 
enable the sample to be taken from a suspected transferor (s 22(2)).  

The table below shows the number of applications made for disease test authorisations between 
2015 and 2021 (the reporting period). Most applications across the reporting period have been 
made in relation to suspected transferors who are not protected persons.  

 
 2015 2016 2017 2018 2019 2020 2021 

Disease test 
approvals 

79 118 118 80 115 124 109 

Disease test 
orders 

8 10 2 10 15 15 16 

Total 87 128 120 90 130 139 125 

Table 1: Applications for disease test authorisations. The data is provided by the WA Police Force. 

  

                                                
10   Disease Test Approval: Section 12(2)(a) and 12(3) of the Act. Disease Test Order: Section 22(2)(a) and 22(3) of the Act.  
11   Disease Test Approval: Section 12(1) read in conjunction with section 10(2)(b)(c)(d) of the Act. Disease Test Order: Section 22(1) to be read in conjunction with section 

19(2)(b)(c) and (d) of the Act. 



9 | P a g e  

 

4.4 DISEASE TEST APPROVALS FOR SUSPECTED TRANSFERORS WHO 
ARE NOT PROTECTED PERSONS 

An application for a disease test approval must be made to a ‘senior police officer’ (s 8(1)), which 
is defined as a police officer who is at or above the rank of Inspector (s 7(1)). A senior police officer 
to whom an application is made cannot be involved in the investigation of any offence associated 
with the incident (s 8(1)(c)). This is to ensure oversight by an experienced officer of a suitably 
senior rank and to avoid any real or perceived bias.12 

A police officer or other related public officer may only make an application if there are reasonable 
grounds for disease testing (s 8(1)(a)). Police are empowered to apprehend and detain the 
suspected transferor for as long as necessary to enable an application to be determined (s 9). 
This provision was drafted primarily to allow police to detain any suspected transferor who has 
been released and needs to be returned from police custody, or to keep in custody a suspected 
transferor who is eligible for release.13 

A senior police officer considering an application must be satisfied that there are reasonable 
grounds for disease testing before giving any disease test approval (s 10(1)(a)). The approval 
must include the name and address of the suspected transferor, police detention and entry 
powers, and the right of a doctor, nurse, or qualified person to take a sample. Regulations may 
prescribe additional items but no such regulations have been made to date (s 9(3)). 

A copy of the disease test approval must be served personally on the suspected transferor (s 11). 
The copy must state the purpose of the approval, that force may be used, and that non-compliance 
is an offence.14 The disease test approval may be subject to any conditions the senior police officer 
considers appropriate (s 10(3)). This is done to ensure that a suspected transferor is properly 
informed and aware of the obligations placed on them as a consequence of the approval.13  

A disease test approval may be both applied for and given remotely (ss 8(2) and 10(4)). It was 
anticipated that this would be necessary where a senior officer was not available on location.13 
13However, in practice, all applications are dealt with centrally through Inspectors at the State 
Operation and Command Centre, where an independent duty Inspector is available 24/7.  

The table below shows the number of applications for disease test approvals issued and refused 
by senior police officers during the reporting period.  

 2015 2016 2017 2018 2019 2020 2021 

Refused 6 1 0 3 0 0 0 

Issued 73 117 118 77 115 124 109 

Table 2: Applications for disease test approvals either issued or refused. The data is provided by the WA Police Force. 
 

Question 5 
Are the provisions relating to the application for, and issuing of, a disease 
test approval adequate?  What works well and what could be improved? 

Question 6 
Are the powers to detain a suspected transferor until an application for a 
disease test approval has been decided, and until the sample has been 
taken, appropriate? Please expand. 

                                                
12    Explanatory Memorandum (footnote 3) p 3-4. 
13    Explanatory Memorandum (footnote 3) p 4. 
14    Refer to page 13 for more information on offences under the Act. 
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4.5 DISEASE TEST ORDERS FOR SUSPECTED TRANSFERORS WHO ARE 
PROTECTED PERSONS 

An application for a disease test order in respect of a suspected transferor who is a protected 
person must be made to a Court by a police officer or other related public officer (s 16). The term 
‘court’ is defined to mean either the Children’s Court of WA or the Magistrates Court of WA (s 15), 
depending on whether the suspected transferor is a child or an incapable person. A police officer 
or other related public officer may only make an application if there are reasonable grounds for 
disease testing (s 16). 

A copy of the application must be served personally on a ‘responsible person’ (s 4) for the 
suspected transferor. Once served with the application, that responsible person becomes 
recognised under the legislation as the ‘third party’ (s 17).  

The Court must then hear and decide the application in the absence of the public. Once an 
application is before the Court it may be adjourned, however this must not be for any more than 
24 hours. The Court must further ensure that the suspected transferor and third party are afforded 
the right to be represented by a lawyer (s 18(1)). An affected police officer or other related public 
officer may but cannot be obliged to give evidence before the Court (s 18(2)).  

The Court must be satisfied that there are reasonable grounds for disease testing and, in the 
circumstances, that a blood sample should be taken (s 19(1)). Similarly to a disease test approval, 
a disease test order must contain a number of items, including the name and address of the 
suspected transferor, police detention and entry powers, and the right of a doctor, nurse or 
qualified person to take a sample (s 19(2)). It may be subject to any conditions that the Court 
considers appropriate (s 19(3)). Moreover, a disease test order may be varied or revoked by the 
Court (s 19(4)).  

A copy of the disease test order must be served personally on the third party (s 21(1)). The Court 
must ensure that both the suspected transferor and the third party are informed of the purpose of 
the order, that force may be used to enforce it and that non-compliance is an offence.15 Additional 
to what is required for a disease test approval, the Court must ensure that the suspected transferor 
and third party are informed of the right of appeal to the District Court and the right to obtain legal 
advice (s 20). However, to ensure that minor breaches do not invalidate the order,16 failure to 
comply with the explanation requirements does not invalidate the order (s 20(3)). 

Further, it is the responsibility of the Court to ensure that the explanation of the disease test order 
is communicated in a language and manner that the suspected transferor is likely to understand 
(s 20(2)).   

The table below shows the number of applications for disease test order issued and refused by 
the Courts in respect of protected persons during the reporting period. Most applications have 
been made in relation to children.  
 

 

  2015 2016 2017 2018 2019 2020 2021 

Refused 
Juvenile 0 0 0 3 0 0 1 

Adult 0 0 0 1 0 0 0 

Issued 
Juvenile 8 10 2 6 13 10 13 

Adult 0 0 0 0 2 5 2 

Table 3: Applications for disease test orders either issued or refused. The data is provided by the WA Police Force. 

                                                
15  See page 13 for more information on offences under the Act. 
16  Explanatory Memorandum (footnote 3) p 7. 
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Question 7 
Are the provisions relating to the application for, and issuing of, a disease 
test order adequate? What works well and what could be improved? 

Question 8 
Are the requirements for explanation to a suspected transferor who is a 
protected person appropriate? Please expand. 

Question 9 
Are the powers to detain a protected person until a disease test order has 
been executed appropriate? Please expand. 

Question 10 
Should any further requirement(s) be placed upon a responsible person 
served with the disease test order (e.g. that they must be present while the 
sample is taken)?  

4.6 APPEALS 

Although there is no mechanism to appeal a disease test approval under this legislation, disease 
test orders may be subject to appeal to the District Court of WA. The third party may appeal against 
the making of a disease test order (s 24(2)), and a police officer or other related public officer may 
appeal against the Court’s decision not to make a disease test order (s 25(1)). 

Any appeal must be filed without delay and heard and decided within 48 hours of the disease test 
order being made or refused. The appeal must be heard without the public and cannot be 
adjourned. The District Court may then allow or refuse to allow the appeal (ss 24(2)-(5), 25(2)-
(5)). 

Timeframes were included to ensure any appeal be progressed expeditiously, given that the 
purpose of mandatory disease testing is to ensure that a police officer or other related public 
officers receive early advice of the status of the suspected transferor.17  
 

Question 11 Is the existing appeal process adequate?  Please expand. 

4.7 TAKING AND TESTING A SAMPLE 

Once a disease test authorisation has been issued, the police officer executing the disease test 
authorisation may ask a doctor, nurse, or qualified person to take a sample from the suspected 
transferor (s 26(1)). These healthcare practitioners may be asked, but cannot be compelled, to 
take a sample. 

The authorisation must be shown to the healthcare practitioner (s 26(2)), who may ask another 
person for assistance in the taking of the sample (s 26(4)). The healthcare practitioner taking the 
sample, as well as the person assisting, may use any force reasonably necessary for taking the 
sample (s 26(5)). 

The use of force powers are not conferred directly to police officers. It was only intended that 
police officers would use force when asked to assist the healthcare practitioner with taking the 
sample. Where the suspected transferor’s behaviour might cause harm, the procedure is to cease. 
In the case of a suspected transferor who is not a protected person, police could then charge the 
suspected transferor with failing to submit to the sample being taken.18 

The use of force by police is informed by training, policy and guidelines. Police are also guided by 
section 260 of the Criminal Code Act Compilation Act 1913 (WA),19 which provides that, in cases 

                                                
17  Explanatory Memorandum (footnote 3) p 8.   
18  See page 13 for more information on offences under the Act. 
19  Explanatory Memorandum (footnote 3) p 8. 
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where the use of force is lawful, the use of more force than is justifiable under the circumstances 
is unlawful. 

The table below shows the number of applications for disease test authorisations which were 
issued but where the sample was not taken. There is no record of why these disease test 
authorisations were not followed through.  
 

 2015 2016 2017 2018 2019 2020 2021 
Issued – total 81 127 120 83 130 139 124 

Issued – sample 
not taken 

6 23 17 16 28 28 29 

Table 4: Disease test authorisations issued but never followed through. The data is provided by the WA Police Force. 

 

Once the sample has been taken, it must immediately be sent to a pathology laboratory for testing 
(s 26(6)). An officer of the pathology laboratory may analyse the sample themselves or arrange 
for someone else to analyse it (s 27(1)). Once the sample is no longer required for analysis, they 
may destroy the sample or just a part of it (s 27(2)). 

The suspected transferor, a responsible person for a suspected transferor, or a person who has 
lawful possession of a deceased suspected transferor’s estate, cannot be compelled to pay for 
any testing (s 28). Instead, payment for services is made by the Commissioner of Police where 
required. The justification for this is that the Commissioner of Police is responsible for the health 
and welfare of officers.20   
 

Question 12 
Should the discretionary use of force powers for taking a sample be 
strengthened, removed, or otherwise amended? Why? 

Question 13 
Should the legislation contemplate any specific rights for the suspected 
transferor prior to the execution of a disease test authorisation? If so, what, 
and why? If not, why not? 

Question 14 
Should the Act consider a requirement to communicate the results of a test 
to a suspected transferor who has submitted to a test? Please expand. 

 

 
  

                                                
20  Explanatory Memorandum (footnote 3) p 9. 
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4.8 OFFENCES UNDER THE LEGISLATION 

The Act creates offences for the following matters:  

Non-compliance with a disease test authorisation 

If a suspected transferor fails without reasonable excuse to submit to a sample being taken, they 
may be charged with the offence of non-compliance with a disease test approval. This offence 
carries a maximum penalty of $12,000 and imprisonment for 12 months (s 13). It was 
contemplated that the offence would act as a deterrent, and that the intent and purpose of the 
legislation could not be achieved without compliance.21 

A responsible person may also be charged with the offence of non-compliance with a disease test 
order if they fail without reasonable excuse to take all reasonable steps to ensure that a sample 
can be taken from a suspected transferor who is subject to a disease test order. This offence 
carries the same maximum penalty as the offence for non-compliance with a disease test approval 
(s 23). 

Unlawful use of a sample 

A maximum penalty of $9,000 and imprisonment for 9 months may apply to a person who uses a 
sample for any purpose other than analysing it for the presence of infectious diseases (s 30). For 
example, samples cannot be used for DNA testing or criminal investigations. 

Unlawful disclosure 

The results of a sample analysis may only lawfully be disclosed to certain persons. The people 
permitted to be informed of the results include the affected officer and the suspected transferor, 
as well as: 

- the Commissioner of Police or any other police officer or other related public officer acting 
in the course of duty; 

- a responsible person (if the suspected transferor is a protected person); 
- the senior next of kin of a deceased suspected transferor; 
- a doctor, nurse or other health professional involved in treating or providing care for an 

affected officer or suspected transferor; 
- a psychiatrist, psychologist or social worker providing counselling for an affected officer or 

suspected transferor; or 
- a person to whom the disclosure is lawfully authorised or required to be made. 

The regulations may prescribe a person, or a class of persons for lawful disclosure. At present, no 
such persons have been prescribed. 

A maximum penalty of $9,000 and imprisonment for 9 months may apply for the unlawful 
disclosure of the results of a test. This offence may apply to a person who conducts the analysis 
of a sample, or to a person who is permitted to receive the results and who then divulges that 
information to a person who is not permitted to receive the results. 

Affected police and other related public officers and suspected transferors are not limited in 
disclosing their own respective test results, as long as in doing so they do not also reveal the 
identity of the other in a public manner (s 29). 

                                                
21  Explanatory Memorandum (footnote 3) p 5. 

Question 15 
Are the offences for non-compliance and associated penalties adequate to 
ensure that the Act achieves its purpose? Please expand. 



14 | P a g e  

 

4.9 OTHER MATTERS 

Privacy 

The Freedom of Information Act 1992 (WA) does not apply to activities or records under the Act 
(s 5).22 The rationale for this is to protect the identities of both the suspected transferor and the 
affected police officer or related public officer. This prevents the Act being used to identify those 
persons for any inappropriate purpose.23 

Inadmissibility of certain evidence 

The results of a disease test cannot be used as evidence in proceedings other than in a proceeding 
under the Act (s 31). The making of an application for, or the giving of, a disease test authorisation 
are also excluded from being admissible as evidence.  

Liability 

The Act clarifies that a person acting in good faith is protected from liability for any function being 
performed in accordance with the legislation (s 32). 

Regulation making power 

The Governor is empowered to make regulations to give effect to the purpose of the Act (s 33).  

Subsidiary legislation may prescribe: 
- Circumstances involving the suspected transferor and the police officer or other related 

public officer which constitute ‘reasonable grounds for disease testing’; 
- An ‘infectious disease’ which can be tested for; 
- A person or class of persons to be considered a responsible person in relation to a child 

or incapable person who is not deceased; 
- Information to be included in an application for a disease test approval; 
- A qualified person able to take a particular sample; 
- A person to whom the results of the test may be provided; and 
- All matters that are necessary or convenient to be prescribed for giving effect to the 

purposes of this Act. 

The only matter currently prescribed in the Regulations is COVID-19 as an infectious disease.  
 

Question 16 
Do you have any other comments in relation to the legislation, either in 
relation to perceived strengths or areas for improvement?   

 

  

                                                
22  The Freedom of Information Act 1992 (WA) is an Act to provide for public access to documents, and to enable the public to ensure that personal information in documents is 

accurate, complete, up to date and not misleading, and for related purposes. 
23  Explanatory Memorandum (footnote 3) p 3. 
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5. CONSOLIDATED LIST OF QUESTIONS 

 

1 
Does this disease testing legislation help ensure that an affected officer receives 
appropriate treatment, whilst minimising stress and anxiety? Please expand. 

2 

Should the Act take into consideration the risk of transmission of a particular infectious 
disease, as opposed to the suspected transfer of bodily fluid only? If so, how should the 
legislation be amended to most appropriately consider the risk of transmission? If not, 
why not? 

3 
Should the grounds for disease testing be expanded to account for accidental exposure 
(e.g. during attendance at a motor accident)? If so, should specific circumstances of 
accidental exposure be defined?  

4 
Is it still appropriate that COVID-19 be a prescribed infectious disease? Should any 
disease(s) be removed or added to the definition of ‘infectious disease’? Please expand. 

5 
Are the provisions relating to the application for, and issuing of, a disease test approval 
adequate?  What works well and what could be improved? 

6 
Are the powers to detain a suspected transferor until an application for a disease test 
approval has been decided, and until the sample has been taken, appropriate? Please 
expand. 

7 
Are the provisions relating to the application for, and issuing of, a disease test order 
adequate? What works well and what could be improved? 

8 
Are the requirements for explanation to a suspected transferor who is a protected person 
appropriate? Please expand. 

9 
Are the powers to detain a protected person until a disease test order has been executed 
appropriate? Please expand. 

10 
Should any further requirement(s) be placed upon a responsible person served with the 
disease test order (e.g. that they must be present while the sample is taken)?  

11 Is the existing appeal process adequate?  Please expand. 

12 
Should the discretionary use of force powers for taking a sample be strengthened, 
removed, or otherwise amended? Why? 

13 
Should the legislation contemplate any specific rights for the suspected transferor prior 
to the execution of a disease test authorisation? If so, what, and why? If not, why not? 

14 
Should the Act consider a requirement to communicate the results of a test to a suspected 
transferor who has submitted to a test? Please expand. 

15 
Are the offences for non-compliance and associated penalties adequate to ensure that 
the Act achieves its purpose? Please expand. 

16 
Do you have any other comments in relation to the legislation, either in relation to 
perceived strengths or areas for improvement?   
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6. APPENDICES 

6.1 APPENDIX 1 – TERMINOLOGY  

 
Terminology used in this paper 

Bodily fluid includes semen, blood, and saliva. 

In relation to a suspected transferor who is a protected person, Court means:  
 the Children’s Court (for a child), or 
 the Magistrates Court (for a protected person who is not a child). 

Incapable person means a person who is not a child and who: 
 for any reason is unable to give consent to being tested for an infectious disease; or  
 is unconscious, deceased or otherwise unable: 

o to understand a request made to give consent to being tested for an infectious disease; 
or  

o to communicate whether or not he or she consents to being tested for an infectious 
disease. 

Infectious disease means any of the following:  
 HIV, 
 Hepatitis B, 
 Hepatitis C, 
 COVID-19. 

There are two kinds of disease test authorisation: 
 A disease test approval provides for the mandatory testing of a suspected transferor who 

is not a protected person; or 
 A disease test order is an order issued by the court which provides for the mandatory testing 

of a suspected transferor who is a protected person. 

Any reference to a police officer means a police officer acting in the course of duty. 

Police officer or other related public officer is a term used in this paper to mean any of the 
following acting in the course of duty: 

 a police officer, 
 a special constable, 
 an Aboriginal police liaison officer, 
 a police auxiliary officer, 
 a police cadet,  
 police staff. 

 
Note that the Act uses the term ‘public officer’ instead to refer to the group of persons listed above.  
‘Police officer or other related public officer’ is used in this paper for ease of comprehension as it 
draws attention to police officers. 

Protected person means:  
 a child, or  
 an incapable person. 

Qualified person means the holder of a Certificate III in Pathology Collection from a college as 
defined in the Vocational Education and Training Act 1996, or the holder of an equivalent qualification 
from an institution based in another State or Territory or overseas. 

Reasonable grounds for disease testing means reasonable grounds for suspecting that there has 
been a transfer of bodily fluid from a suspected transferor to a police officer or other related public 
officer as a result of either: 

 an assault by the suspected transferor against the officer; or 
 the lawful apprehension or detention of the suspected transferor by the officer. 
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Responsible person means: 
 in relation to a suspected transferor who is a child: 

o a parent of the child; 
o a guardian of the child; or 
o another adult person who has responsibility for the day-to-day care of the child. 

 in relation to a suspected transferor who is an incapable person other than a deceased 
person: 
o an adult relative of the incapable person; 
o a person who is a guardian of the incapable person under the Guardianship and 

Administration Act 1990; 
o a person who is an enduring guardian of the incapable person under the Guardianship 

and Administration Act 1990 and is authorised to perform functions in relation to the 
incapable person in the circumstances in which this Act applies; 

o a person recognised as the incapable person’s advocate under the Disability Services 
Act 1993 section 32(2); or 

o a person who is a carer (as defined in the Carers Recognition Act 2004 s 4) in relation 
to the incapable person. 

 in relation to a suspected transferor who is a deceased person:  
o the person who has lawful custody of the suspected transferor’s body. 

Sample means a sample of blood, saliva, mucus, respiratory secretions or other material taken from 
a person. 

Senior police officer means a police officer of or above the rank of Inspector. 

Suspected transferor, where there are reasonable grounds for disease testing, means the person 
from whom it is suspected the bodily fluid was transferred. 

Third party means a responsible person on whom a disease test order for a responsible person has 
been served. 

Transfer of bodily fluid means the transfer of bodily fluid from one person into the anus, vagina, 
mucous membrane or broken skin of another person. 
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6.2 APPENDIX 2 – SUMMARY OF PRELIMINARY SUBMISSIONS  

Various perspectives were presented by internal and external stakeholders during preliminary consultation. 
The matters raised in these submissions have been used to inform the questions included throughout this 
paper. Perspectives are set out hereafter on a thematic basis and are included for your information.  

Submissions from external stakeholders have been de-identified. However, for transparency, submissions 
from internal stakeholders have been highlighted as being from WA Police Force stakeholders. All internal 
units contacted were supportive of the legislation. Those units were satisfied that the Act is achieving its 
purpose, within one unit noting that this is not the case only where a suspected transferor refuses to submit 
to a sample being taken. 

 

Disease test authorisations – general 

One stakeholder submitted that the existing provisions are insufficient in protecting police officers 
from accidental exposure. WA Police Force officers are the only occupation under existing 
Occupational Safety and Health legislation without the right to refuse dangerous work. The definition 
of ‘reasonable grounds for disease testing’ should therefore be expanded to include: 

o vehicle accidents, 
o attending environments where needles are present, 
o conducting searches and arrests, 
o during the collection of bodily samples (drug testing), and 
o effecting an arrest where an offence other than assault occurs (e.g. obstructing police). 

One WA Police Force stakeholder supported expanding the definition of ‘reasonable grounds for 
disease testing’ to include accidental or unintentional transfer of bodily fluid, such as via a needle 
stick injury. 

Two stakeholders opposed the legislation’s focus on the transfer of bodily fluid over the risk of 
transmission of an infectious disease.  

One of those stakeholders strongly opposed mandatory testing laws. Although they recognised that 
the health and safety of all law enforcement officers and emergency services personnel is important, 
they raised a number of concerns with the legislation, namely: 

 Certain provisions of the Act do not present a proportionate response the risk of transmission 
of infectious diseases, 

 The definition of ‘bodily fluids’ is too broad and grouping bodily fluids together with varying 
levels of transmission risk “serves only to perpetuate false information about actual BBV 
transmission risks”, 

 ‘Reasonable grounds for disease testing’ should be amended to require suspicion of 
transmission of any infectious disease. 

The other stakeholder put forward that police officers encounter many challenging and confronting 
situations and every effort must be made to minimise any associated psychological and physical 
trauma. However, where there is no public health indication to do so, they did not recommend 
mandated testing for BBVs. Further, they stated: 

 Occupational acquisition of BBVs is rare, 
 The focus of the Act is on the transference of bodily fluid instead of an assessment of the 

risk of transmission of BBV, 
 The definition of ‘reasonable grounds for disease testing’ is a concern as it does not account 

for the risk of actual transmission. 

In line with this, one stakeholder asserted that a disease test authorisation should not be issued 
where the risk of transmission is zero. Where an officer has only come into contact with a suspected 
transferor’s saliva, a disease test authorisation should not be given for HIV, Hepatitis B or Hepatitis 
C. 

Another stakeholder suggested that ‘grounds for disease testing’ should be contingent on the 
suspected transferor’s infectious disease status not being available from another source. They 
submitted that this might prevent unnecessary trauma of undergoing a test where such information 
may be available from the person’s support provider or the responsible person. 
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One WA Police Force stakeholder recommended that the legislation should allow police to obtain 
medical information regarding the suspected transferor’s infectious disease status. 

One stakeholder suggested that: 
 Medical expertise be used to inform a disease test authorisation; and 
 Any additional diseases prescribed under the Act should be prescribed on the basis of 

evidence-based medical advice. 

One WA Police Force stakeholder suggested that testing should be expanded to cover other 
diseases deemed notifiable by the Department of Health. 

Disease test approvals 

One stakeholder, who had indicated that a test should be determined based on risk of transmission 
of a disease, put forward that a senior police officer is not the appropriate authority for determining 
an application. Instead, the Chief Health Officer is better equipped to make an informed decision as 
to whether transmission may have occurred. They argued that, if a senior police officer is to be 
retained as the issuing authority, the Act should require appropriate training and consultation with a 
medical practitioner experienced in BBVs. 

A further stakeholder commented on how a disease test approval is served on a suspected transferor. 
They submitted that the requirements for service should be the same as for disease test orders. A 
lack of understanding of a disease test approval may lead the suspected transferor to react 
negatively, increasing the possibility of further charges.  

One WA Police Force stakeholder suggested amending section 9 in relation to the detention of a 
suspected transferor until an application is made to make clear that detention may continue for as 
long as is reasonably necessary to enable a sample to be taken. 

Disease test orders 

Two stakeholders raised a number of issues with the definition of ‘responsible person’. One 
recommended that subsection (b)(ii) be amended to state that a person who is a guardian under the 
Guardianship and Administration Act 1990 is authorised by the State Administrative Tribunal to 
perform functions in relation to the incapable person in the circumstances in which the Act applies. 
Such an amendment would mirror the existing provision in relation to an enduring guardian under 
subsection (4)(iii). The second stakeholder raised the following matters in relation to the definition of 
responsible person: 

 Pursuant to the powers and responsibilities under the Children and Communities Services 
Act 2004 (WA), the Chief Executive Officer of the Department of Communities is a 
responsible person for the purposes of the Act in respect of children who are under 
provisional protection and care or the subject of a protection order. As such, consideration 
should be given to amending the reference to “a parent of the child” under subsection (a)(i) 
to include “a person with parental responsibility for the child”, 

 Clarity was sought as to the circumstances in which there might be a “guardian of a child” 
under subsection (a)(ii), 

 Clarity was sought as to what might happen where a responsible person is not available, 
given that no prescriptions have been made under subsection (a)(iv), 

 The term “adult relative” under subsection (b)(i) could be expanded to clarify “an adult relative 
who is the representative of an incapable person, and has an understanding of their will and 
preference”. 

Another stakeholder indicated that there are usually problems with applications made for incapable 
adults, although the Court does not hear many such applications. They noted that: 

 The responsible person served with the order, who is usually an adult relative, is not 
obligated to do anything once served, 

 It is difficult for people to find a lawyer and argue an application within 24 hours, 
 If sections 17 and 18 are to be retained, there should be an entitlement to funded legal 

representation by the Legal Aid Commission. 

Two stakeholders advocated for consideration of the United Nations Convention on the Rights of the 
Child. In particular, one stakeholder recommended that section 19(2)(b) in relation to detention 
powers be amended to align with article 37(b) of that Convention to provide that the detention of a 
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child or young person should “be used only as a measure of last resort and for the shortest 
appropriate period of time”. 

One stakeholder further recommended that: 
 Whilst an application for a disease test order, and the order itself, is served on the 

responsible person, it is good practice and ethically appropriate to recognise and inform the 
suspected transferor. Endeavours should be made to ensure that duplicate service is made, 
and in a format accessible to the protected person. 

 Detention should be explained to a person in a manner that they or their representative is 
likely to understand, as a lack of understanding may cause distress and prolong detention. 

 The Act should clarify that the responsible person must be present whilst any action under 
section 19(2)(b) to (e) is being undertaken. This should be stated in the order. 

 Provisions regarding the explanation of the order could be strengthened to include use of 
communication supports and/or the services of a person familiar with the communicative 
needs of the protected person. 

Appeals 

One stakeholder submitted that the appeal mechanism should be extended to disease test approvals.  

Another noted that disease test orders are inconsistent with orders issued under the Public Health 
Act 2016 (WA), which are required to include statements that there is a right to apply to the State 
Administrative Tribunal for a review of the decision to make the order, and that the person required 
to comply with, or facilitate compliance with, the order has a right to obtain legal advice. 

Another stakeholder contended that the legislation creates a right that cannot be used. They 
commented that an incapable person is unlikely to be in a position to lodge a dispute within the 
timeframe and almost all will be unrepresented. This stakeholder asserted that the Act either needs 
to allow a realistic opportunity for an appeal to be lodged and heard, or simply take away that right. 

A further stakeholder recommended that, given the narrow timeframe to appeal a disease test order, 
there should be a requirement to advise the suspected transferor and the responsible person of how 
to lodge an appeal or access legal advice. 

Taking and testing a sample 

One stakeholder suggested that: 
 Medical practitioners be seconded to the WA Police Force to support criminal justice services 

in WA, 
 Wherever possible, standard protocols for obtaining informed consent from a suspected 

transferor should be adhered to for all tests. 

Another stakeholder submitted that the Act could be amended: 
 to state that this legislation removes the requirement for informed consent for pathology 

testing, 
 to require that the sample be accompanied by a detailed pathology request, containing the 

details of the suspected transferor and the person(s) authorised to receive the results, which 
would be the legislative instrument authorising the release of results to the appropriate 
person, 

 to provide greater clarity in relation to who is responsible for informing the transferor of the 
results, or who is responsible for the medical management of a transferor found to have an 
infectious disease if they do not have a medical practitioner. 

One stakeholder noted that varying knowledge of BBVs in hospital emergency departments may 
result in ad hoc care for persons presenting for testing. 

Another stakeholder stated that the legislation creates issues for practitioners who have a 
medicolegal responsibility to ensure that any positive result is communicated to the patient, as this 
is not always possible where transferors may be hard to reach. Similarly, a different stakeholder 
noted the lack of provisions relating to patient follow up and post-test counselling.  

One stakeholder advocated for the removal of discretionary use of force powers to take the sample, 
arguing that the use of force may result in more exposure to bodily fluids than the catalyst incident. 
Another noted that the application of force to administer a test contradicts medical protocol. 
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Another stakeholder recommended that the discretionary use of force powers be amended to require 
that all other methods of persuading the person to comply be attempted prior to the use of force. 

A WA Police Force stakeholder contended that a minimum quantity of sample should be defined, to 
ensure the sample can be used for its intended purpose. 

A further WA Police Force stakeholder suggested that one disease test authorisation should 
authorise the taking of more than one sample in cases where the original sample is compromised. 
This pre-emptive measure would reduce inefficiencies in having to reapply for a disease test 
authorisation. 

Offences 

One stakeholder submitted that existing penalties for non-compliance with a disease test 
authorisation are not deterring unreasonable refusals, and, consequently, that the Act should be 
amended so that a doctor, nurse or qualified person must (rather than may) take a sample. 

Another stakeholder noted a discrepancy in between penalties for non-compliance offences under 
the Act and under the Public Health Act 2016 (WA) for which the penalty is a fine of $50,000. 

One stakeholder highlighted that the penalties for non-compliance are the same for both offences 
under sections 13 and 23, despite the inherent challenges often faced by a responsible person who 
might have limited capacity to facilitate the taking of a sample. This stakeholder further pointed to a 
lack of clarity round what might constitute a failure to ‘take all reasonable steps’ to enable the sample 
to be taken under section 22(2)(b) or ‘without reasonable excuse’ under section 23.  

Other matters 

One stakeholder indicated that the definition of ‘transfer of bodily fluid’ could be amended to account 
for the anus and vagina being mucous membranes. 

Another stakeholder stated that this legislation does not adhere to best practice regarding procedures 
for BBV tests, as it does not address the need to test police officers at baseline to confirm BBV status 
and then again at 3 months. 

Another stakeholder recommended that the Act should: 
 create duties on the employer to provide factual education about the risk of occupational 

exposure, and to provide counselling, particularly where difficulty in understanding the 
science of transmission contributes to the person’s anxiety, 

 create duties on the employer to ensure vaccination of the workforce against Hepatitis A and 
Hepatitis B, 

 provide for immediate access to post-exposure prophylaxis (PEP) in accordance with clinical 
guidelines following confirmed HIV exposure, 

 be amended to indicate that the Freedom of Information 1992 Act does apply to the Act. 
Additionally, the Act should require the pro-active publication of an annual audit through a 
formal reporting mechanism.  

Two stakeholders raised concerns about stigmatisation and discrimination. One stakeholder put 
forward that the Act perpetuates the stigma and discrimination faced by people living with HIV and 
other BBVs. Another stakeholder indicated that the criminalisation of people living with BBVs and 
forcible testing as a punishment to avoid penalties has a negative impact on preventative public 
health measures, as it discourages testing and engagement with health services, whilst perpetuating 
stigma and discrimination.  

One stakeholder argued that at-risk officers would be better protected through awareness-raising, 
education standard precautions and prophylaxis, rather than reactively enforcing mandatory testing. 
They further indicated that there are standard responses to each of the BBVs that would preclude 
the requirement for mandatory testing: PEP is available for HIV, direct-acting antivirals are available 
for Hepatitis C, and most adults are either vaccinated against Hepatitis B or would pass the virus. 
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